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The Destiny of the Legal Profession 





LEGITIMATE FUNCTIONS OF LAWYERS BEING USURPED BY UNAUTHOR.- 
IZED PERSONS. THOSE ENGAGED IN UNLAWFUL PRACTICE MUST 
BE VIGOROUSLY PROSECUTED. LACK OF PUBLIC UNDER- 
STANDING OF TRUE FUNCTIONS OF PROFESSION 


By Roland G. Swaffield, Member of Board of Governors, California State Bar 


The destiny of the legal profession is a 

wbject of absorbing interest. It concerns 
got alone the junior members of the Bar, 
but also presents an important responsibil- 
ity to the senior members of the Bar. The 
growing encroachment and usurpation of 
the lawyers’ work by unauthorized persons 
is not of such material importance to the 
snior members of the Bar as it is to the 
iunior members. If the encroachments of 
the past twenty-five years are progressively 
maintained for the next twenty-five years, 
the chief occupation of the members of the 
legal profession will be that of counter 
Clerks for corporations and like institu- 
tions. Many of these encroachments con- 
stitute an unlawful practice of the law. All 
of them have in my opinion come to pass 
and have been passively accepted by the 
general public, because of a lack of under- 
standing on the part of the general public 
of the true functions of the legal profes- 
sion and its place in community life. 


For years we have heard and read much 
in condemnation of our system of juris- 
prudence. The subjects of disrespect for 
the law, increase of crime, inadequacy of 
the Jury system, the law’s delays and the 
like, have been favorite topics for politi- 
cians, writers and luncheon club orators. 
Even members of our own profession have 
been prone to criticize our system of juris- 
prudence, and to attribute the increase of 
crime and other woes of civilization to the 
so-called breaking down of the law. Such 
discussions seldom result in any construc- 
tive benefit. If the ills exist as complained 
of, they will be better ministered to by the 
discussion of plans for their alleviation. 


I am not among those who believe the 
law is all wrong, or that our profession 
and the manner in which the members of 
it practice law is in any large degree re- 
sponsible for the various conditions which 
are so generously criticized. Much of this 





criticism is, in my judgment, without sub- 
stantial foundation. Nevertheless such agi- 
tation necessarily tends to undermine pub- 
lic confidence, and this is the consequence 
which confronts our profession today. All 
that 


must keep step with community progress 


agree the law and its administration 
and none are more genuinely interested in 


this attainment than the members of the 
Bar. Manifestly no class of society is so 
well equipped by education and experience 
for the successful and scientific accomplish- 
ment of this purpose as the members of 
the legal profession. But without the full 
confidence of the public we can do little 
in behalf of ourselves or the public. As 
I see it, the public’s lack of confidence in 
the legal profession in whatever degree it 
exists, is attributable to our indifference to 
our own welfare rather than to any active 
fault on our part. We have permitted the 
legitimate functions of our profession to 
be usurped by persons unqualified by learn- 
ing or experience. We have permitted our 
system of jurisprudence to be encroached 
upon by lay commissions and quasi judicial 
bureaus. 


Bar Must ArIsE To EXIGENCIES 
OF THE Hour 

Today we face a situation where much 
of our work which was formerly lucrative 
is done by persons outside of the profes- 
sion, and in many respects the judicial 
determination of human and property rights 
has been removed from our Courts and re- 
posed in lay bodies; and the end is not 
yet — unless the Bar rises to the exigencies 
of the hour. It is true that those engaged 
in the unlawful practice of the law must 
be vigorously prosecuted. However, such 
prosecutions form but a minor portion of 
the work to be done. 


The majesty and sanctity of the law is 
today just as genuine, pure and stable as 
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ever before. The plane of honor and integ- 
rity of our profession is no lower now 
than heretofore, but the public has little 
appreciation of these facts and we as a pro- 
fession have made no aggressive effort to 
acquaint the public with them. The law is 
a science, and one which is much mis- 
understood. 


Pustic Must Be EpuCcATED 
To SITUATION 


Laymen as jurors, witnesses, parties liti- 
gant and interested spectators, observe 
many incidents in the trial of lawsuits 
which mystify and perplex them. For in- 
stance, the objection “irrelevant, incompe- 
tent and immaterial’”—this they hear over 
and over again, and knowing little about 
the rules of evidence, they often conclude 
that such objections are made for some ne- 
farious purpose — to close the doors of 
justice upon truth, or to torment the oppo- 
site party, whereas just the opposite is or 
should be the fact. The public knows little, 
if anything, about the “hearsay” rule, or 
the reasons for its application. Lawyers, 
however, understand the reason for the 


rule and its vital importance in searching 


for the truth. Most rules of evidence are 


based on sound reason and are essential to ° 


the end that true facts may be disclosed. 
Most of the rules defining the incompe- 
tency of a witness are also supported by 
sound reason in the interest of public wel- 
fare. There is nothing mysterious or ob- 
scure about the reasons for these rules. 
The use of a little common sense will usual- 
ly disclose their value. Yet the public knows 
little about these reasons and therefore 
misunderstand their use and the activity of 
lawyers in insisting upon their enforcement. 


The members of the Bar fully realize the 
legal complications which often attend 
upon contracts, deeds, and other instru- 
ments drawn by laymen. We understand 
why a bill of sale transferring the good 
will of a business with limited restraint 
upon the seller, should be drafted by one 
learned in the law. The distinction between, 
and the peril of, conditions subsequent, 
conditional limitations and the like are 
understood by the Bar. Our profession 
realizes that the deed of trust has little if 
any real advantage over the mortgage. Our 
experience and education disclose the fact 
that very often a quiet title action “is a 
necessary sequence to the proceeding of 
foreclosing a trust deed. Our training im- 


presses us with the fact that escrow agree- 
ments are vital and important documents, 
susceptible of much confusion if not scien- 
tifically drawn. We know that not every 
estate, by its circumstances, justifies or in- 
dicates the advisability of a corporate trus- 
tee. Some circumstances clearly indicate 
the advantage of a corporate trustee, others 
just the opposite. Occasionally a testamen- 
tary trust is desirable and wise, but not 
always. Our conviction that “living trusts” 
are often perilous, unnecessary and unwise, 
is founded upon sound reason which weighs 
the circumstances of each particular case. 

Because we realize the high fiduciary 
character of a Trustee’s relation to the 
beneficiary, we frown upon the preparatior 
of trust documents by the proposed Trus- 
tee, unless the beneficiary has the benefit of 
independent advice. We know that the ac- 
tivity of unqualified persons in preparing 
documents of the character above men- 
tioned and advising in relation to such 
transactions affords lucrative litigation for 
the lawyer, but is a great economic loss to 
the public. We know and appreciate these 
things because of our training and educa- 
tion. But it is otherwise with the public. 
Their training and education are along dif- 
ferent channels and therefore they do not 
have the same understanding upon these 
subjects. 

The Bar can perform a service of great 
benefit to the public, if through its mem- 
bership an aggressive and concerted effort 
is put forth to acquaint the public with 
these matters. If the public has a better 
understanding of the reason behind the law, 
it will in general have a higher respect for 
the law. If the public is made acquainted 
with the proper function of our profession 
it will appreciate the economical edvantage 
of using our trained services in perference 
to the services of unqualified persons. The 
position of the “family Counsellor’ will be 
restored. There will be less controversy, 
better understanding, less litigation and in- 
creased activity of the lawyer in his legiti- 
mate field. The intelligence of the people 
will solve many of our problems of en- 
croachment and unlawful practice,. because 
with such an understanding they will select 
our counsel in preference to the advice of 
those who are not qualified. 

The practice of “Preventive Medicine’ 
has been beneficial to society. I see no 
reason why the practice of “Preventive 
Jurisprudence” should not be equally bene- 
ficial. 


, 
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The Trust Companies and the Bar Associations 


ENCROACHMENTS OF CORPORATIONS UPON PROFESSIONAL ACTIVITIES 
OF THE LAWYER INCREASINGLY SERIOUS. REMEDIAL STEPS 
TAKEN BY THE ASSOCIATIONS IN MANY STATES. 

WIDE DISCUSSION OF SUBJECT 


By Ewell D. Moore, Member of the Los Angeles Bar 








‘Many lawyers have entered the employ of corporations and other lay individuals, 
to handle, under their employer’s direction, matters of a legal nature for third 
parties. It is unnecessary to say that the employer would not be handling such 
matters if it did not expect to profit thereon, directly or indirectly, and the law- 
vers so employed know that their employer solicits such matters or advertises for 
and solicits the business out of which such matters arise or are a part.” (From 
“Report of Committee on Professional Ethics and Grievances,” 
Bar Association, 53rd Annual Meeting, Chicago, 1930.) 


of the American 








There is a serious threat today to the 
well-being, economic independence and ef- 
fectiveness of the lawyers of this and other 
states from the rapid encroachments of un- 
authorized agencies and corporations upon 
the orderly practice of the law. It is the 
most serious problem confronting lawyers. 
In spite of the legal, educational and moral 
standards demanded of those who seek a 
license to practice, everybody seems to be 
practicing, or at least is free to practice 
law, to some extent—license or no license. 

The banks, the trust companies, the real 
estate brokers, the automobile clubs, the 
notary—all are giving legal advice and 
drawing legal documents; and all are en- 
gaged in a mad scramble for legal business. 
Vast sums are spent in advertising the 
service these lay practitioners offer to sell. 
Much, very much, of it is strictly legal in 
form. Corporations and other agencies are 
usurping the functions of the lawyer to 
such an extent that one is almost justified 
in saying that the practice of the law is no 
longer a profession. It is fast becoming a 
business, motivated by all the forces that 
are used to achieve “business success” — a 
business open to everybody. 

Will we, can we, do anything about it? 
Shall we submit humbly to this condition, 
conceding that it is a business, open to the 
use of all the tactics and persuasions of 
the modern commercial salesman, or shall 
we declare to the world that we are mili- 
tantly determined to keep the law a profes- 
sion £ 


SuBJEcT Is BEING DiscussED EVERYWHERE 

It is not a situation that exists only in 
California. It is facing the lawyers every- 
where, particularly in the large cities where 


the power of financial institutions is most 
evident. In many cities having strong bar 
associations the subject is being agitated— 
and things are being done about it. The 
evil of illegal practice is not new, it has 
existed for years, but not to the degree or 
extent it has reached in the past five years. 
One who practices law as a_ profession 
shrinks from contemplating what another 
ten years will bring to him in material sue- 
cess-—or the lack of it—if there be no 
change. 

Let us look at what the Bar Associations 
of some of the other states and cities have 
done, and are doing, to arrest lay encroach- 
ments upon the practice of the law. 


THE Lone BaTTLe 1n Missourt REACHES 
THE SUPREME CouRT 

For a long time the Bar Association of 
St. Louis has carried on a vigorous can- 
paign to induce the trust companies of St. 
Lowis to agree to cease the unauthorized 
and unlawful doing of law business. The 
trust companies and banks, it is charged 
by President of the Bar Association of 
St. Louis, for many years have been solicit- 
ing and advertising for the business of 
drawing wills and trust agreements for 
their customers, giving advice in connec- 
tion with the preparation of these instrv- 
ments, and in all such cases have been 
naming themselves as executors or trustees 
or both. (Missouri Bar Journal, August, 
1930, p. 9). 

About two years ago the Attorney Gen- 
eral of Missouri was requested by the Bar 
Association ef St. Louis to permit the use 
of his name, officially, to file quo warranto 
proceedings. Consent was given, but no at- 
tion was then taken because efforts were 
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ying made to reach an agreement with the 
hanks and trust companies. At first these 
companies were defiant, asserting they were 
not violating the law. They admitted they 
were doing the things charged, but denied 
they were unlawful. 

The Bar Association of St. Louis again 
recently requested the Attorney General to 
permit the use of his name to bring quo 
warranto proceedings before the Supreme 
Court. The request was refused in spite of 
the fact that it was backed up by the Kan- 
as City Bar Association, the then president 
of the Missouri State Bar Association, and 
by a committee of the Inter Bar Conference 
on Unauthorized Practice of Law in Mis- 
souri, composed of some of the most prom- 
inent lawyers of the state. Petitions were 
lodged with the Attorney General in which 
it was directly charged by the Bar Associa- 
tion of St. Louis, that certain trust com- 
panies were, and had been for years, violat- 
ing the law and usurping functions and 
franchises beyond their lawful powers. It 
was charged that the trust companies and 
their counsel have used every effort to pre- 
vent suits being filed. Four St. Louis trust 
companies agreed (among themselves) to 
quit writing wills in order to avoid, it is 
charged, having suits filed against them. 

Failing to reach an agreement after 
numerous conferences between the Bar 
Association Committee and counsel for the 
trust companies, a hearing was set before 
the Attorney General. 


Cope oF BANKS AND TRUST COMPANIES 
REJECTED 

Several days prior to the hearing, three 
trust companies and one national bank in 
St. Louis adopted a code and put it into 
operation and effect. The code provided 
that they would discontinue many of the 
practices complained of. It contained one 
paragraph, however, objectionable to the 
Bar Association, as follows: 

“8. When this company recommends 
that a customer go to a lawyer to have a 
trust agreement drafted and the customer 
refuses to do so, the agreement may be 
drafted by a lawyer in the sole employ- 
ment of this company, provided that in 
drafting such trust agreement, this com- 
pany should explicitly state to the cus- 
tomer that he should consult a lawyer not 
employed by this company.” 

The above code had been submittéd to 
the representatives and counsel of the Bar 
Association of St. Louis and had been re- 


jected because the trust companies refused 
to modify or change paragraph No. 8. 


FIvE Suits FILep 1n St. Louis 


Following the refusal of the Attorney 
General to file the guo Warranto suits, the 
Bar Association of St. Louis presented its 
complaint to Franklin Miller, Circuit Attor- 
ney of St. Louis, and a hearing was had 
on September 25. On that date the repre- 
sentatives of the Bar Association and the 
trust companies appeared before the Cir- 
cuit Attorney and presented their argu- 
ments. 

On October 7, 1930, the Circuit Attorney 
authorized quo warranto proceedings to be 
instituted in his name in the Supreme Court 
against five banks and trust companies. The 
information in each of the suits charges 
long-continued violation of the laws of the 
State and usurpation of franchises and 
privileges not granted by the state laws in 
connection with the drawing of wills and 
trust agreements for customers and giving 
legal advice and counsel in connection there- 
with. 

On October 13, preliminary writs were 
issued by the Supreme Court in each of 
the five cases and made returnable in thirty 
days from that date. Thus the entire con- 
troversy is now before the highest court in 
Missouri. 

The part of the Missouri Statute defining 
“law business” is as follows: 

“* * * The ‘law business’ is hereby 
defined to be and is the advising or coun- 
seling for a valuable consideration of 
any person, firm, association or corpor- 
ation as to any secular law or the draw- 
ing or the procuring of or assisting in 
the drawing for a valuable consideration 
of any paper, document or instrument af- 
fecting or relating to secular rights or the 
doing of any act for a valuable considera- 
tion in a representative capacity, obtain- 
ing or tending to obtain or securing or 
tending to secure for any person, firm, 
association or corporation any property 
or property rights whatsoever.” (R. S. 
Mo. 1919, Sec. 666.) 

The part of the Statute providing who 
shall and shall not engage in the “law busi- 
ness” is as follows: 

“No person shall engage in the ‘prac- 
tice of law’ or do ‘law business,’ as de- 
fined in Séction 666, or both, unless he 
shall have been duly licensed therefor and 
while his license therefor is in full force 
and effect, nor shall any association or 























Page 108 LOS ANGELES BAR ASSOCIATION BULLETIN 

a 
cor 
lax 
Sec 
Me 
4 aN . 
C as ’ THE 
OoOming... 
Asso 
The 1930 Supplement to aa 
ciatio’ 
comp 
CALIFORNIA ft 
JURISPRUDENCE dl 
ceedit 
a - For 
will be ready this fall the C 
sidera 
' . of lar 
It will bring the references to decisions made 
and legislation Profe 
PRACTICALLY DOWN TO DATE th 
Durin 
Ethic: 
SPECIAL FEATURE on U 
ee repres 
In addition to the regular supplementary trast 
matter, there will be given a complete comp: 
NEW ARTICLE on inthe 
six pI 

t 
COMMUNITY PROPERTY pact 
By Orrin K. McMurray co 
In this article the entire law of community and aro 
separate property is restated in the light of the briefly 
late statutes and decisions. trust 
1. Ne 
leg 
2. Na 
Sor 
Bancroft-Whitney Co. wi 
San Francisco : > 
Los Angeles un 
ope 
“X py ae 
sen 











LOS ANGELES BAR ASSOCIATION BULLETIN 


Page 109 





—_— 


corporation engage in the ‘practice of the 
law’ or do ‘law business’ as defined in 
Section 666, or both. * * *.” (R. S. 
Mo. 1919, Sec. 667.) 

Violation of the Statute is a misdemeanor. 


Tue CLEVELAND (O.) Bar AssocIATION’s 
CAMPAIGN BRINGS SUCCESS 


Commencing in 1926, the Cleveland Bar 
Association has carried on a consistent cam- 
paign against unauthorized practice, finally 
resulting in an agreement between the Asso- 
ciation and a number of the banks and trust 
companies in that city. In fact, all but three 
of them have signed the agreement, and 
conferences were still in progress in the 
middle of October between the non-signers 
and the Committee appointed to take pro- 
ceedings against them. 

Four years ago a special committee of 
the Cleveland Bar Association began con- 
sideration of the invasion of the practice 
of law by banks and trust companies. It 
made its report, which was referred to the 
Professional Ethics Committee, and in 1927 
this committee made its report to the Ex- 
ecutive Committee and it was approved. 
During 1927 and 1928, the Professional 
Ethics Committee, (later called Committee 
on Unauthorized Practice) met with the 
representatives of the various banks and 
trust companies, and also savings and loan 
companies to discuss the practices of these 
corporations. The conferences culminated 
in the preparation by the Bar Committee of 
six propositions, setting forth certain prac- 
tices regarded as improper and unauthorized 
practice of the law by the corporations. 
The banks and trust companies were asked 
to agree to discontinue the practices com- 
plained of, and adopt the six propositions 
submitted to them. These six propositions, 
briefly stated, provided that the banks and 
trust companies agree as follows: 


1. Not to advertise the fact they maintained 
legal departments ; 


2. Not to employ solicitors to persuade per- 
sons to come to the banks to have their 
wills drawn; 


3. Not to draw wills, except in cases where 
the bank is named executor or trustee 
under the will, and not then without co- 
operation and consultation with a mem- 
ber of the bar, as the testator’s repre- 
sentative. 


_ 


- Not to prepare legal instruments in trans- 
actions in which the bank is not a party; 


5. Not to give legal advice in matters in 
which the bank is not directly interested, 
and, 

. Not to prepare forms for or proposed 
minutes of corporate proceedings in 
which the bank is not directly interested ; 
or draw leases, contracts, deeds, mort- 
gages and other legal documents in mat- 
ters with which the bank has no direct 
or primary interest, except in co-opera- 
tion with attorneys not in the employ of 
the bank in such matters. In escrows 
where the bank acts as escrow agent, it 
may prepare the escrow agreement, but 
in no case to act as attorney for either 
party to the escrow. 

Meetings ensued, and the committee for 
the banks and trust companies finally agreed 

to accept propositions nos. 1, 2, 4 and 5, 

but not 3 and 6. From that time forward 

and up to April, 1930, discussions contin- 
ued, at which latter time three of the banks 
and trust companies declared their inten- 
tion to adopt all six of the propositions and 
to put them in operation in their banks 
upon approval and adoption of the Bar 

Association’s Committee by the Executive 

Committee of the Bar Association. 

In a letter dated October 4, 1930, the 
Secretary of the Cleveland Bar Associa- 
tion said: “You will note a standing com- 
mittee of this Association, which was ap- 
pointed to act on violation of Supreme 
Court Rule No. 28, (Rules of Professional 
Conduct) was named the trial committee to 
proceed against certain banks and trust com- 
panies that did not enter into agreement. 
Action against the three banks that did not 
sign the agreement has not been brought 
for the reason that the three have been in 
conference with the trial committee.” 


~ 
~ 


ACTION TAKEN IN CHICAGO AND 
New York 

In Chicago, after several years of con- 
sideration and investigation by the Com- 
mittee on Unauthorized Practice of the 
Law, a code was adopted by the Bar Asso- 
ciation and the Corporate Fiduciaries Asso- 
ciation of Chicago, composed of ten mem- 
bers among the down town banks and thir- 
teen associate members among outlying 
banks. This code consists of ten proposi- 
tions dealing with the invasion of the law 
by corporate agencies and otherwise, and 
is even more comprehensive in its scope 
than the six propositions of the Cleveland 
Bar Association’s agreement with the banks 
and trust companies. 
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In the City of New York the New York 
Association of Trust Companies and Banks, 
through their Committee on the Relations 
of the Trust Departments of the Trust 
Companies and Banks with the Legal Pro- 
fession, adopted and approved a_ report 
which contained the following statement: 
“However, conceding the fact that 

trust companies and banks are better fit- 
ted than individuals to act as executors, 
trustees and guardians of property, it re- 
mains true that the drawing of wills at 
least involves personal advice and tech- 
nical skill which is within the province 
of the lawyer and should not be attempted 
by individuals unversed in the law, or by 
corporations through salaried employees. 
And trust companies and banks as a rule 
make no pretensions to qualifications for 
giving such advice, claiming superiority 
merely in the execution of the fiduciary 
duties, because of their form of organ- 
ization, business knowledge and _ financial 
responsibility.” 

This report concluded with the following 
recommendation to its member banks and 
trust companies : 

1. That they disclaim any desire or purpose 
to draw legal documents, or furnish their 
own counsel for that purpose ; 

2. That members take every legitimate 
means to bring the attention of the pub- 
lic and to lawyers, the superior qualifica- 
tions of trust companies and banks to 
act as executors and trustees; and that 
they solicit the co-operation of the bar 
to that end; 

3. That without in any way impairing their 
discretion, the members encourage the 
practice of retaining the counsel of the 
testator or donor as counsel for the ex- 
ecutor or trustee, believing in the justice 
thereof to the lawyer, as well as in its 
advantage in the administration of the 
estate. 














































THE CALIFORNIA Bar IS AWAKE 
TO THE SITUATION 


The members of the State Bar of Cali- 
fornia gave unmistakable evidence of their 
feelings on this subject when, at the recent 
annual convention at Pasadena, they struck 
out of the majority report of the “Title and 
Trust Company Committee” all paragraphs 
and sections that were in anywise favorable 
to the right of such companies to render 
legal service of any sort by or through attor- 
neys employed by them. In supporting the 





Ls 


motion of Mr. Oscar Seiler to strike oy 
such objectionable matter, Mr. Roland G 
Swaffield, one of the Board of Governors 
of the State Bar, said: 

“There is a critical situation surround. 
ing the legal profession in California to. 
day and throughout the United States 
We cannot solve these questions by ask. 
ing for affirmative legislation, but jt 
seems to me that it is time for the legal 
profession to become exceedingly vigor. 
ous in connection with the welfare of the 
profession.” 

The State Bar Journal correctly described 
the scene in its report of the action of the 
convention on this subject as “an atmos 
phere tense with antagonism to bank, trust 
and title company’s activities encroaching 
upon the practice of the law,” and further 
says: 

“Efforts to speak in favor of the report 
(the committee’s) were drowned in de- 
mands for the question.” 

“Lay Encroachments” was the subject of 
the annual address of President Beardsley 
at Pasadena, and some of the many inter- 
esting things he said should be emphasized 
and repeated here. For example: 

“Today a respected California Bar is 
giving its attention to the unlawful prac- 
tice problem. It is ascertaining its rights, 
and it proposes to assert them. a 
It is carefully analyzing all phases of the 
problem. It is carefully and clearly de- 
fining what is lawful and ethical and what 
is unlawful and unethical. . . . And 
in asserting its rights, it will probably find 
that it can gain more by fairness, by co- 
operation, by argument and _ persuasion, 
than it can by unthinking controversy.” 


THE Courts Have DEFINED 
PRACTICE OF THE LAW 


What constitutes the practice of law? 
That is the issue everywhere between the 
banks and trust companies and the lawyers. 
The courts — Federal and State — have 
spoken on the subject in many instances 
and in many jurisdictions. 

In Savings Bank v. Ward, 100 U.S. 195, 
the services of an attorney at law are de- 
fined as follows: 

“Persons acting professionally in legal 
formalities, negotiations or proceedings 
or by warrant or authority of their clients 
may be regarded as attorneys-at-law 
within the meaning of that designation 
as used in this country; and all such 

when they undertake to conduct legal 
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controversies or transactions profess 
themselves to be reasonably well ac- 


quainted with the law and the rules and 

practice of the courts, and they are 

bound to exercise in such proceedings a 

reasonable degree of care, prudence, dili- 

gence and skill.” 

In Eley v. Miller, 7 Ind. App. 529, 34 
NE. 386, the Court refers to practicing law 
as follows: 

“In a larger sense it includes legal ad- 
vice and counsel and the preparation of 
legal instruments and contracts by which 
legal rights are affected, although such 
matters may or may not be pending in 
court.” 

In People of the State of N. Y. v. Henry 
Alfani, 227 N. Y. 325, the Court said: 

“It is common knowledge . that a 
large, if not the greater, part of the work 
of the bar today is out of courts or office 
work. Counsel and advice, the drawing 
of agreements, the organization of cor- 
porations and preparing papers connected 
therewith, the drafting of legal docu- 
ments of all kinds, including wills, are 
activities which have long been classed as 
law practice. 

“The reason why preparatory study, 
educational qualifications, experience, ex- 
amination and license by the courts are 
required, is not to protect the bar, 
but to protect the public.” 

In People v. Peoples Trust Co. 167 N.Y. 
S. 767, 180 App. Div. 494: 

The defendant company advertised in the 
newspapers the drawing of wills for cus- 
tomers. 

The Court said, after citing the language 
used in the case of Eley v. Miller (supra) : 

“The drafting and supervising of the 

execution of wills is practicing law. 
The statute in terms forbids a corpora- 
tion to hold itself out to the public as 
being entitled to practice law, to render 
or furnish legal services or advice, or to 
furnish attorneys or counsel to render 
legal services of any kind. This is what 
the defendant did. Its advertisements of- 
fered to furnish legal advice.” 


CALIFORNIA Courts Have Not BEEN 
SILENT ON THIS SUBJECT 
Section 281, Code of Civil Procedure of 
State of California: 
“If any person shall practice Jaw in 
any court, except a justice’s court or po- 
lice court, without having received a li- 


cense as attorney and counselor, he shall 

be guilty of a contempt of court.” 

Section 1209, Code of Civil Procedure of 
State of California: 

“The following acts or omissions in 
respect to a court of justice, or proceed- 
ings therein, are contempts of the author- 
ity of the court: 

“Subdivision 13: Practicing law, or 
advertising or holding one’s self out as 
practicing or as entitled to practice law, 
in any court, except a justice’s or police 
court, without having received a license 
as attorney and counselor, issued under 
the laws of this state. 

In People v. Merchants Protective Corp., 
189 Cal. 531 at 538. The Court after citing 
the cases of Eley v. Miller, and People v. 
Alfani, (supra) and many other cases said: 

“The essential element underlying the 
relation of attorney and client is that of 
trust and confidence of the highest de- 
gree growing out of the employment and 
entering into the performance of every 
duty which the attorney owes to his client 
in the course of such employment. 


“The essential relation of trust and 
confidence between attorney and client 
cannot be said to arise where the attor- 
ney is employed, not by the client, but 
by some corporation which has undertaken 
to furnish its members with legal advice, 
counsel and professional services. The 
attorney in such a case owes his first al- 
legiance to his immediate employer, the 
corporation, and owes, at most, but an 
incidental, secondary and divided loyalty 
to the clientele of the corporation.” (Ital- 
ics ours.) 

In People v. California Protective Cor- 
poration, 76 Cal. App. 354, at 364, the 
Court said: 

“Tt is argued that under its articles of 
incorporation, a franchise to practice law 
was ‘granted’ appellant by the state, and 
that, the franchise having thus been 
‘granted,’ appellant should be allowed to 
exercise it ‘without being subjected to 
fine for doing so’. While it is true that 
appellant usurped, or unlawfully exer- 
cised, the privilege or franchise of prac- 
ticing law, it is not true that such privi- 
lege or franchise was ‘granted’ to it. The 
practice of law by a corporation is, as we 
have seen, unlawful. The statute did not 
authorize appellant’s incorporators to call 
it into being for an unlawful purpose.” 
(Italics ours.) 
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needs. 
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The Small Claims Court 


A COURT FOR THE POOR MAN WHOSE CLAIM IS FOR $50.00 OR 
LESS. ATTORNEYS CANNOT APPEAR FOR CLIENT. 
GREAT VARIETY OF CLAIMS PRESENTED 


By R. Morgan Galbreth, Judge of the Los Angeles Municipal Court 


This is a court of jurisdiction limited to 
the maximum money demand of fifty dol- 
lars in which attorneys are not permitted to 
appear except as a party plaintiff or defend- 
ant, or witness, and therefore should have a 
peculiar interest for lawyers. 


The first point of interest is as to the 
reason the attorney is prohibited from ap- 
pearing as such in the Small Claims Court. 
(Sec. 927-g Code Civil Procedure.) The 
answer is to be found in the phrase “the sole 
object of dispensing speedy justice between 
the parties” being part of Sec. 927-h C. 
a 

Another reason, I believe, is that it was 
desired to protect the attorney from the de- 
mands of his client to represent him in such 
small matters that the fee the attorney 
would be justified in charging were he to 
give his time, knowledge and skill to such 
matters, would be so large in proportion to 
the amount involved, that while the client 
would get advice and justice, the cost to him 
would seem out of proportion to the benetit 
received. 

The Small Claims Court of Los Angeles 
City tries on an average of 40 to 60 cases 
a day, and a judge that decides that number 
of cases fairly earns his twenty-five dollars 
for each judicial trial day. An average of 
over twelve hundred small claims are hled 
each month and about nine hundred are 
tried and have judgments rendered. From 
the filing fee of one dollar per case the cost 
to the county is not heavy, as it more than 
pays for the judge’s salary, and largely for 
the other expenses. 

The lawyer who tells his client that the 
best thing for him to do, when his claim is 
for fifty dollars or less, is to go to the Small 
Claims Court and leave it to the judge, can 
feel he is giving the best, cheapest and 
wisest advice. 

Any person or corporation has the priv- 
ilege on an unassigned claim of filing either 
in the Small Claims Court or in the Munici- 
pal Court where they may employ a lawyer 
and have the benefit of an attachment when 


filing. No attachment is allowed in the 
Small Claims Court, but execution may he 
issued after judgment. 


Many SMALL CasEs STILL Go TO 
MUNICIPAL CourRTS 


About 4000 civil cases are filed every 
month in the Los Angeles Municipal Court, 
and of these about 600 are for fifty dollars 
or less. So it would seem that attorneys are 
not neglected in this class of small cases. By 
reason of the right of attachment and the 
right to sue on assignment, and the further 
fact that many business firms have so many 
cases for collection that they can hire at- 
torneys at a low rate per case, the lawyer 
gets his share of this class of business with- 
out undue burden on the public. This Court 
was created by the Statutes of 1921, and is 
in practice the old justice court trimmed 
down to a small compact model and is one in 
which the litigants can in person see the op- 
eration of the law and, I trust, find in it the 
same model both of law and justice. 

This court has also been known as the 
Poor Man’s Court, but all Justice’s and Mu- 
nicipal Courts are also small claims courts. 
Section 927-c, C. C. P., provides that, on re- 
quest, the necessary papers shall be drafted 
for plaintiff by Officers of the court or by 
the judge. 

The plaintiff gives up the right of appeal 
when he comes into this court in exchange 
for “speedy justice,” and the defendant 
when brought into the jurisdiction for the 
same justice must, if he appeals to the Su- 
perior Court, pay fifteen dollars to plaintiff 
as an extra penalty for attorney’s fees if he 
loses. One Superior Court of Los Angeles 
County has ruled that that provision is un- 
constitutional. The cases are set and tried in 
not less than five or more than fifteen days 
from date of filing and not one-half of one 
per cent are appealed. 


Many WoMEN CLAIMANTS. WIDE 
VARIETY OF CLAIMS 
From an experience of about four months 
in this court I have found that one-third of 
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the parties, witnesses and spectators were 
women. All nationalities are represented,— 
the largest class of non-English speaking be- 
ing Mexican. Almost one-third of the cases 
involved are for automobile damages, one- 
third concerns rent or grocery bills, and the 
balance is divided into all sorts of money 
disputes, from permanent hair waves not 
paid for, to shoes that refuse to fit. 

The great majority of attorneys have 
never been in the Small Claims Court in Los 
Angeles. For their information, the court 
is situated on the top, or sixth, floor of the 
Hall of Justice Annex (the remodeled ho- 
tel) at 330 North Broadway, just south of 
the Broadway tunnel. The court room is on 
the west front and seats about seventy, al- 
though most every afternoon there are about 
100 persons present, a large number being 
compelled to stand. These persons are not 
mere spectators, but are litigants or wit- 
nesses. The clerk, before the court opens, 
has very wisely advised those in the court 
room as to how to conduct themselves when 
the court is in session, admonishing the 
parties not to quarrel among themselves, not 
to argue with the judge, but to answer his 
questions promptly and clearly, and when 
judgment has been pronounced to leave the 
room without making a disturbance. 

When the judge goes on the bench, the 
clerk, in his presence, swears everyone in 
the room with the usual oath and the Court 


is ready to proceed. After asking questions 
and receiving answers from both parties and 
hearing the witnesses, the Court pronounces 
judgment and, as provided by Sec. 927-1 ¢ 
C. P., makes provision as to how, when and 
in what amounts, payments of the judgment 
are to be made. A deputy marshal preserve 
order and decorum in the court room and jf 
the parties show an unusual amount of per. 
sonal feeling about the money involved, the 
Court usually instructs the parties to rerum 
to the ground floor by different elevator 
trips, there being only one elevator in the 
building. 

A division of the Municipal Court at San 
Pedro and also at Van Nuys holds sessions 
of the Small Claims Court one day each 
week, to accommodate the parties residing 
near these centers. 

Without question the speedy determina- 
tion of actions of this character help to keep 
the business of the public in a better frame 
of mind than would be possible if the parties 
had to spend the time that the usual case re- 
quiries ; where written pleadings are drawn 
and filed and attorneys and parties all must 
be accommodated as to time for trial. The 
reaction of the public as far as I have been 
able to observe seems to be that the Small 
Claims Court satisfactorily meets the de 
mand for prompt trial and unprejudiced 
judgments, and if that is true, what further 
test should the Court require? 





BOOK REVIEW 


Jones Lecat Forms: by Leonard A. Jones, 
A.B., LL.B., Harvard; 8th edition, re- 
vised, enlarged and annotated by Dale F. 
Stansbury; 1930; 2474 pages; The 
Bobbs-Merrill Company, Indianapolis. 
This last revision of “Jones Legal 

Forms” extends the scope far beyond any 

previous edition. There are many forms 

concerning subjects not heretofore touched 
upon, or touched upon only lightly. eSuch 
subjects as “Tenant-owned Apartments,” 

“Aviation,” “Massachusetts Trusts,’ are 

included in this new volume. Other sub- 

jects which have heretofore received only 
slight attention have been given greater 
prominence in this edition. We note among 
these, “Advertising,” “Arbitration,” “In- 
stalment Selling,” “Motion Picture Con- 
tracts,” ““Motor Vehicles,” “Oil and Gas 

Development.” 

But it is in the working over of the 


forms concerning older subjects commonly 
used by the bar that the authors are entitled 
to the greatest credit. Many of these forms 
have been re-written to conform to recent 
developments ; many forms concerning such 
subjects have been added; obsolete forms 
have been omitted; forms which have been 
taken from reported cases are annotated. 

The editors have done much to improve 
upon former editions by a better arrange- 
ment of the chapters and of the material 
within the chapters themselves. The new 
arrangement makes it possible to find any 
desired form with greater ease. 

Mechanically, the book is an excellent 
piece of work. The paper and print are 
good, and the binding is excellent. We do 
not hesitate to endorse it as a most service 
able volume for the purpose for which it 
is intended. 

BIRNEY DONNELL. 











——, 


estions 
les and 
Ounces 
27-1 C. 
en and 
lement 
>SETVves 
and if 
of per- 
ed, the 
retum 
levator 
in the 


at San 
>ssions 
V each 
siding 


rmina- 
0 keep 
frame 
parties 
ase re- 
drawn 
1 must 
. The 
e been 
Small 
he de- 
udiced 
‘urther 


monly 
ntitled 
forms 
recent 
g such 
forms 
e been 
uted. 

nprove 
Tange- 
aterial 
e new 
id any 


cellent 
nt are 
We do 
ervice- 
hich it 


ELL, 





LOS ANGELES BAR ASSOCIATION BULLETIN 


Page 115 




















The 
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Rests 


Confident that the trials which an 
ever increasing number of attorneys 
have given us will result in a favor- 
able decision 


And that the members of the 
bar will find our allegations of su- 
perlative service true. 
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Reflections and Suggestions on 
Nonsuit by a Municipal Judge 


By Henry M. Willis, Judge of the Los Angeles Municipal Court 


Five years experience in presiding over 
civil trials in our courts has impressed upon 
my mind the conclusion that motions for 
nonsuit upon the ground of failure of 
proof are not clearly understood by many 
members of the bar, and are not stated 
properly by many attorneys who do under- 
stand them, but who have relaxed in their 
care and precision in practice. The result- 
ing difficulties imposed upon the Court in 
its endeavor to recognize and determine 
the law question attempted so to be raised, 
and sometimes the further difficulties of an 
appellate court in reviewing the order made 
thereon, have become so frequent and em- 
barrassing, that the writer has conceived 
the idea of presenting some reflections and 
suggestions which may be of assistance, and 
possibly of intrinsic value, to the trial law- 
yer, and which, if approved and followed, 
may tend to diminish, and ultimately re- 
move, the difficulties above mentioned. 

It is neither my thought nor my intention 
to attempt to instruct as to the original 
purpose or effect of nonsuit in general, but 
only to suggest when and how a motion for 
nonsuit should be made on the specific 
ground that plaintiff has failed to prove a 
sufficient case, this ground of motion being 
the one which, in practice, furnishes the 
greatest and most frequent difficulty in 
court. 

Section 581 of the Code of Civil Pro- 
cedure provides that “An action may be 
dismissed, or a judgment for nonsuit en- 
tered... by the Court, upon motion of 
the defendant, when upon the trial the 
plaintiff fails to prove a sufficient case for 
the jury.” 

In limine it is deemed advisable to state 
that the rules as to nonsuit are the same 
whether the trial is by the court or the 
jury, keeping in mind that in a trial by the 
court, a motion for nonsuit should not be 
granted where plaintiff’s evidence is such, 
that, if the case had gone to a jury on that 
evidence and a verdict had been rendered 
for him, the evidence would be sufficient 
to support the judgment upon the verdict 
(Freeze vs. Hibernia Sav. etc. Soc. 139 
Cal. 392; 394). When such a motion is 


submitted to the court, acting also at the 
time as a jury, it is not for the court to 
base its determination thereof upon what 
it might do in dealing with the facts as aq 
jury, but solely upon the proposition as to 
whether the facts as proved are such as 
to make out a prima facie case. If the 
facts upon their face, when plaintiff rests, 
are sufficient to justify the submission of 
the case to a jury, then they are, of course, 
enough to submit to the court when acting 
as a jury, notwithstanding the court's 
opinion that, upon the merits, they are not 
sufficient to entitle plaintiff to a recovery, 
and, under such circumstances, the motion 
should be denied. (Archibald Estate vs, 
Matteson, 5 Cal. App. 441, 449-50). 


TIME oF MoTION 

There are three occasions during a trial 
upon which motion for nonsuit may be 
properly made, provided the basis is pres- 
ent. 

First: Upon plaintiff’s opening state- 
ment, provided it is clear that he has under- 
taken to state all the facts which he ex- 
pects to prove, and it appears evident that 
such facts when proved will not constitute 
a cause of action. (Bias vs. Reed, 169 Cal. 
35). However, it has been judicially deemed 
much better not to nonsuit on an opening 
statement unless it is clearly made, and it 
is evident therefrom that no case can be 
made out. (Emerson vs. Weeks, 58 Cal. 
382.) 

Second: Upon the close of plaintiff's 
evidence and: 

Third: Upon the close of all the evi- 
dence. This latter motion, though rarely 
resorted to, may be made for the first time 
at the close of all the evidence, or it may be 
made as a renewal of a motion made at 
the close of plaintiff’s evidence and pre- 
viously denied, where it appears that should 
the cause be submitted to a jury, a verdict 
for plaintiff must be set aside as not sup- 
ported by the evidence. (Fagundes vs. 
C.P.R.R. Co., 79 Cal, 97,100; Vanderford 
vs. Foster, 65 Cal. 49). This is akin toa 
motion for a directed verdict at the close 
of proofs. (Perara vs. Panama, etc., 179 
Cal. 63). 
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On considering whether to make this mo- 
tion at the close of all the evidence, coun- 
sl should bear in mind the fact that an 
order of nonsuit is without prejudice to 
fling and maintaining a subsequent action 
on the same cause, whereas upon judgment 
on a directed verdict or on decision on the 
merits by the court, the doctrine of res 
adjudicata attaches as a bar to such subse- 
went action. (Estate of Sharon, 179 Cal. 


447,461). 
Toe Motion—Its ForM AND CONTENTS 


A nonsuit may not be granted in an ac- 
tion in the Superior or Municipal Courts 
except upon a motion of defendant. (Estate 
of Higgins, 156 Cal. 257, 260), and not at 
all in a Justice’s Court. (Sec. 890 C.C.P.; 
Peacock vs. Superior Court, 163 Cal. 701,- 
703); except in those justice’s courts in 
townships of 30,000 or more population, 
which now are governed by the procedure 
prescribed for Municipal Courts. (Sec. 831 
h.C.C.P). Nor upon any ground not stated 
inthe motion. (Christenson & Co. vs. Buck- 
ley 17 Cal. App. 37, 43.) 

When made at some appropriate time, 
the motion for nonsuit should attract the 
attention of the court and counsel to the 
precise grounds upon which it is made, so 
that the supposed defects in plaintiff’s case 
are clearly indicated. (Coffee vs. Greenfield 
62 Cal. 602, 608; Miller vs. Lucas 80 Cal. 
257, 261; Mattson vs. Mattson 181 Cal. 44, 
4:). Thus motions “for a nonsuit as to the 
cause of action set out in plaintiff’s com- 
plaint,” and on the ground “that the plain- 
tiffs had failed to prove a sufficient case,” 
and “that plaintiffs had not introduced any 
testimony tending to sustain the action,” 
are ineffectual and should be denied. The 
particular grounds should be so stated, that, 
attention being thus directed to the alleged 
defects, such defects may, if possible, be 
obviated. (Durfee vs. Seale 139 Cal, 603, 
607; Van Wyke vs. Burrows, 98 Cal, App. 
415, 421.) And to this end, the trial court 
may, in its discretion, permit the plaintiff 
to reopen his case and introduce further 
testimony after the making of the motion 
and before decision thereon. (Sperlazzo vs. 
Oliphant 24 Cal. App. 81, 86; San Pedro 
L. Co. vs. Schroeter, 156 Cal. 158, 160.) 


HEARING ON Motion For NoNSUIT 

As a guide to attorneys contemplating the 
making of a motion for nonsuit, it is desir- 
able that they be fully apprised of the rules 
which govern the court in considering and 


determining the same, to the end that use- 
less motions may be avoided, resulting in 
time-saving at the trial, and in obviating 
the making and transmitting of useless ex- 
cess of record on appeal. 

When the motion is made at the close of 
plaintiff’s case, the court must assume that 
all the evidence in favor of plaintiff, if 
relevant to the issues, is true, precisely as 
is the case of the material facts in the com- 
plaint when attacked by demurrer. (Butler 
vs. Hyland 89 Cal. 575; Archibald Estate 
vs. Matteson 5 Cal. App. 441.) All the 
evidence must be construed most strongly 
against the defendant; every favorable in- 
ference, fairly deducible, and every favor- 
able presumption fairly arising from the 
evidence produced must be considered as 
facts in favor of the plaintiff (Gregg vs. 
Western Pac. R. R. Co. 193. Cal. 212; 
Montanez vs. Beard 63 C.A.D. 432); all 
contradictory evidence must be disregarded 
(In re Daly 15 Cal. App. 329; Grummet 
vs. Fresno etc. 181 Cal. 507, 512); nor 
may the court concern itself with the ques- 
tions of credibility of witnesses, or the 
weight or competency of the evidence 
(Leitch vs. Marx 21 Cal. App. 208, 211) ; 
nor may evidence favorable to plaintiff be 
ignored because erroneously admitted (O’ 
Connor vs. Hooper 102 Cal. 528; Janson 
vs. Brooks 29 Cal. 214). The Court is not 
justified in denying the motion on the 
ground of mere scintilla of evidence favor- 
able to plaintiff’s case, or because some evi- 
dence has been introduced by plaintiff, un- 
less such evidence is of such character as 
would warrant a jury in finding a verdict 
for plaintiff; the evidence should be suffi- 
cient to carry the proof beyond a mere 
surmise or conjecture that the fact is as 
alleged, and be such that a rational, well- 
constructed mind can reasonably draw from 
it the conclusion that the fact exists. (Gold- 
stone vs. Merchants etc. Co. 123 Cal. 625, 
627); and if there be any doubt in the 
court’s mind, the motion should be denied. 
(Bush vs. Weed L. Co. 55 Cal. App. 588, 
204 Pac. 24; Mitchell vs. Brown 18 Cal. 
App. 117) 


Under the foregoing rules, the motion 
may properly be made and should be 
granted whenever the evidence brought out 
upon direct or cross-examination of the 
plaintiff so conclusively establishes a de- 
fense as that the court might properly grant 
a new trial in case of a verdict in his 
favor upon like evidence. (Brown vs. 
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Chevrolet Motor Co. 39 Cal. App. 738, 741) 
For example, where contributory negligence 
is established as a matter of law in a 
negligence suit, or where the action is 
barred under the evidence in a case where 
the Statute of Limitations has been 
pleaded; and where the relief is predicated 
on a contract which is void or unenforcible. 

A motion for nonsuit is also proper to 
take advantage of a variance between the 
pleadings and proofs. (Elmore vs. Elmore 
114 Cal. 516, 521) And the court may, 
upon terms, after such motion, allow 
amendment of the complaint under proper 
conditions. (Farmer vs. Cram, 7 Cal. 135.) 

Counsel desiring to make the motion 
should carefully state the ground or 
grounds thereof in precise form, number- 
ing the same where more than one ground 
is stated. And the statement of ground 
should be entirely disassociated from any 
argument made in support thereof. Too 
frequently counsel intermingle grounds and 
argument so inextricably that the court is 
often in ignorance of what counsel intends 





to be grounds and what argument. If time 
and opportunity were available, the bes 
practice is to present the motion in writing. 
Old rules of court, when the author form. 
erly practiced, required this, and the result 
was very beneficial. It reduced the grounds 
of motion to a certainty and clearly sep. 
arated them from the oral argument, if 
any, which followed. And on appeal, the 
record of the motion and the ruling there. 
on was clearly presented. While our local 
practice does not require the motion to be 
in writing, it would be of advantage to all I 
concerned if the maker of the oral motion 
should endeavor to state it to the court | 
with the same precision and care he would 
exercise, should he be dictating it to his 
stenographer. 

These reflections and suggestions are . 
given under the impulse of a spirit of help- 
fulness to the bar, and the author hopes 
they may be received in a corresponding 
spirit of appreciation. If so, the labor in- 
volved is well compensated, and improve- 
ment in conditions attending the practice 
will be soon manifest. 
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Designating a “CORPORATE” |]. 


EXECUTOR or TRUSTEE | 
C 
: 
N the preparation of a Will for a client, and the desig- t 
nation of a corporate Executor or Trustee, the consci- t 
entious attorney considers the general reputation of the 
proposed trustee, both as to safety, method of handling I 
trusts, and considerate attitude toward beneficiaries. } 
An attorney is also entitled to know that such a trustee or I 
executor will recognize his own just claims to carry on 
the necessary legal work connected with the estate. 
a 
In all these considerations, the general practice and repu- e 
tation of Security-First National Bank will be found p 
a 


satisfactory. 


ECURITY-FIRST NATIONAL 
BANK OF LOS ANGELES 


SAVINGS COMMERCIAL TRUST 














time 
best 
iting, 
orm- 
result 
yunds 
Sep- 
it, if 
, the 
here- 
local 
to be 
to all 
\otion 
court 
vould 
0 his 


5 are 

help- 
hopes 
nding 
or in- 
rove- 
actice 


| 








LOS ANGELES BAR ASSOCIATION BULLETIN Page 119 





Resolution 


Elias V. Rosenkranz, Judge of the Municipal Court of Los Angeles since 
its organization, encountered death on the highways of this city on November 
17, 1930, while on his way to preside in the “Sunrise Court.” 

He was born in Warsaw, Poland, December 27, 1887, coming with his 
parents to the United States as an infant, and grew up to young manhood in 
New York City. Removing to California in 1906, he entered Leland Stanford 
Jr. University, where he was graduated with the degree of Bachelor of Arts in 
1910. He then entered the University of Southern California College of Law, 
from which he received the degree of Bachelor of Laws in 1912. Previously, in 
September of 1911, he had successfully passed the Bar Examination and was 
admitted to practice in California. 

Upon the entry of our country into the World War, he enlisted in the 
infantry, and because of his ability and personality was kept in this country in 
headquarters service, the end of the war finding him as a sergeant, completing 
service for a commission in the Field Artillery at the Central Officers’ Training 
Camp at Camp Taylor, Kentucky. 

Upon his return to civil life in December, 1918, he was appointed legal 
adviser to the Red Cross for voluntary and unpaid service in aiding widows of 
soliders and disabled veterans to secure insurance and compensation. He was 
Post Commander of Victory Post of Los Angeles, Past Vice-Commander of the 
California Department of the American Legion, and at his death was Depart- 
ment Judge-Advocate for California. 

On May 15, 1919, he married Mildred Firth, who, with three daughters, 
survives him. 

On May 27, 1919, Judge Rosenkranz became an active member of the 
Los Angeles Bar Association, and has during all the succeeding years maintained 
a close relationship to, and interest in, its affairs. 

On February 1, 1926, he was appointed by Governor Richardson as one 
of the first judges of the new Municipal Court in Los Angeles, to which office he 
was elected in 1927, drawing a six year term. He had served for approximately 
two years as Judge of the Superior Court under assignment by the Chairman of 
the Judicial Council. 

Judge Rosenkranz was a man of deep learning, broad vision and un- 
bounded love and sympathy for his feliow man, acknowledged by all familiar 
with him and his work to be an ideal judge and exemplary citizen and a true 
friend. He possessed the sublime power of attracting admiration, respect and 
love in progression as one learned to know him better, binding his friendships 
“with hoops of steel.” 

Therefore, we of the Los Angeles Bar Association, hereby record our 
admiration and respect for a distinguished judge, our loss of a conspicuous ex- 
emplar of official and civic excellence, and our sincere regret at his untimely 
passing from the stage whereon he was performing with such distinguished 
ability. 

BY THE COMMITTEE: 
Tuomas L. AMBROSE 
CarL A. STUTSMAN 
Henry M. WILLIs 
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Important Notice to Members 





THE REGULAR MONTHLY DINNER WILL BE HELD AT ELKS 
TEMPLE. THE JINX COMMITTEE PLAY TO BE PRESENTED. 
BIG PROGRAM PROMISED 





The Jinx Committee, of the Bar Association, has written a 
play with a cast of about fifty of the most prominent members of 
the Bar and Bench. The theme cannot at this time be disclosed, 
but the play will be presented Saturday night, December 20th at 
the Elks Temple, corner of Sixth and Park View, immediately fol- 
lowing the dinner at the same place at six p.m. 


The Committee believes the show will be a tremendous affair, 
and will expose many of the conditions in the community in which 
you reside. It is not recommended for children. We believe a very 
entertaining evening will be had by those who attend. It is recom- 
mended that those members of the Bar who feel that it is against the 
law to laugh should stay at home. While on the other hand we feel 
that those of the brothers who are members of this great organiza- 
tion should not only come, but should bring their wives, or what 
have you, and let joy be unconfined. 


In the very near future reservations will be given out and we 
suggest that you save the evening of December 20th from six o'clock 
on for the big show, under one tent. The admission price of $2.00 
is the entire charge for all of the attractions, including dinner. 


: 


WALTER E. BURKE, 


Chairman Jinx Committee. 
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Amendments to the Constitution and By-Laws 
OF THE LOS ANGELES BAR ASSOCIATION ADOPTED NOV. 19, 1930 








There was printed in THE BULLETIN for November, the proposed Constitution | 
and By-Laws of the Los Angeles Bar Association. At the meeting of the Asso- 
ciation held on November 19, 1930, certain amendments were voted and, as 
amended, the Constitution and By-Laws were adopted. On November 28, 1930, 
the Board of Trustees voted that the amendments only, as adopted November 
19th, should be printed in the December issue of THE BULLETIN, so that each 
member of the Association may be in possession of a complete copy of the Con- 


stitution and By-Laws. 











— 








THE AMENDMENTS 


In the Constitution as printed in the No- 
vember issue of THE BULLETIN, the second 
and third lines of Section 2 of Article II 
were transposed. This section, after cor- 
rection reads as follows: 

“Section 2. It shall not take any part in 
partisan politics nor recommend any person 
for any political office other than a judicial 
office. It may recommend persons for elec- 
tion or appointment to judicial office and 
take part in campaigns for such election to 
such offices in such manner as may be pro- 
vided by the By-Laws.” 

Article III, Section 5 of the Constitution 
has been amended to read as follows: 

“Section 5. Affiliated Members. Per- 
sons who are members of affiliated associa- 
tions may become affiliated members of this 
Association, as provided in the By-Laws. 
They shall be entitled to all rights and priv- 
ileges of this Association. The method by 
which a bar association may become an af- 
filiated association and the amount of any 
admission fee or dues of affiliated members, 
shall be fixed by the By-Laws.” 

In the By-Laws, line two of Section 2 of 
Article II., as printed on page 75 of the 
November 13th issue of the Bulletin, should 
be the ninth line of the left-hand column 
on page 77. This section, as corrected, reads 
as follows: 

“Section 2. Nominating Committee. A 
nominating committee of seven members of 
the Association shall be selected at the reg- 
ular monthly meeting of the Association 
held in November in each year. The nomi- 
nating committee shall nominate one mem- 
ber of the Association for each of the offi- 
ces of president, senior vice-president, and 
junior vice-president, and one member of 
the Association for each position of trustee 





to be filled at the election. The report of 
the nominations shall be forwarded to the 
Secretary of the Association and shall bk 
posted on the bulletin board of the County 
Law Library on or before December 5th.” 

Section 2 of Article V. of the By-Laws 
was amended to read as follows: 

“Section 2. Admission Fee and Dues 
There shail be no admission fee. Annual 
dues of active members shall be Ten Dol- 
lars per calendar year, and of non-resident 
members and of affliated members shall be 
Five Dollars per calendar year, and shal 
be payable in advance, on January 2nd in 
each year. The Board of Trustees shall have 
the power to remit dues in whole or in 
part.” 

Article VI. of the By-Laws was amended 
to read as follows: 

“ARTICLE VI. 
AFFILIATED ASSOCIATION 

“Section 1. Any other bar association 
of Los Angeles County, of whose member 
at least twenty-five shall become affiliated 
members of this Association, or if it have 
a membership of less than fifty, then at lea 
one-half of whose members shall become 
affiliated members of this Association, maj 
become affiliated with this Association }j 
filing an application for such affiliation ani 
by having such application approved by the 
Board of Trustees of this Association 
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Every such association shall be known # 
an ‘Affiliated Association.’ 

“Section 2. Each bar association, wil 
its application for affiliation, shall supply 
the Secretary of this Association a list 
members of such affiliated association, t 
gether with such data in regard thereto 
may be required by this. Association; amt 
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shall also file application for affiliated mem- 
bership in this association of the required 
number of members of such bar associa- 
tion applying for affiliation. A similar list 
of members shall be filed by each affiliated 
association with the Secretary of this Asso- 
cation on January 2nd of each year and 
from time to time as changes in the mem- 
bership of such affliated association occur. 
Promptly after receiving any such list of 
members of any affiliated association and 
any applications for affiliated membership, 
the Secretary of this Association shall 
transmit such list and applications to the 
membership committee of this Association, 
and upon approval of such membership 
committee and acceptance by the Board of 
Trustees of this Association, the persons so 
applying for affiliated membership and so 
approved and accepted, shall become affili- 
ated members of this Association. In deter- 
mining which persons shall be approved as 
such affiliated members, the membership 
committee shall apply the same rules and 
practices as those generally applied by it 
in determining who shall become active 
members of this Association; provided, 
however, that no person shall become eligi- 
ble to membership of any kind under the 
provisions of this article if such person is 
a member of this Association but not in 
good standing, unless such person shall 
have placed himself in good standing with 
this Association. The Secretary of this 
Association shall promptly certify to such 
affliated associations the names of the per- 
sons who have become affiliated members 
under the provisions of this article. 

“Section 3. If at any time the number 
of affliated members from any such asso- 
ciation shall fall below the required number 
as provided in Section 1 of this article, and 
such number of affiliated members shall not 
be brought up to such required number 
within a period of two months after written 
notice thereof to its secretary by the Secre- 
lary of this Association, then such affiliated 
association shall be subject to suspension 
by the Board of Trustees of this Associa- 
tion, and upon such suspension all rights 
and privileges of its members in this Asso- 
ciation shall be likewise suspended.” 

Under Article VIII. of the By-Laws, the 
provision governing the Junior Committee 
was amended to read as follows: 


“JUNIOR COMMITTEE 


“The Junior Committee shall consist of 
all those members of the Los Angeles Bar 


Association who have been admitted to 
practice by examination within five (5) 
years. The Chairman, Vice-Chairman, and 
Secretary of the committee shall be elected 
by the committee subject to confirmation by 
the President and the Board of Trustees. 
The committee shall be governed by such 
By-Laws as it may see fit to enact, provided 
that such By-Laws shall not conflict with 
the Constitution and By-Laws of the Asso- 
ciation. It shall be the duty of this com- 
mittee to stimulate and broaden the young 
lawyer’s acquaintanceship among the mem- 
bers of the Bar and the occupants of the 
3ench; to form an available working unit 
which can be used to assist in the work of 
the Bar Association; to promote among its 
members especially, and among members of 
the Bar generally, high standards in prac- 
tice and respect for and understanding of 
the profession.” 

Paragraph (f) of Article IX. of the By- 
laws as published on page 87 of the No- 
vember 13th issue of the Bulletin, was de- 
leted, and paragraph (g) will be designated 
(f) in the reprinting. 
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Opinions on Problems of Professional Ethics 


FEES—LIEN: Can an attorney, who has 
been discharged by his client, maintain a 
lien on the papers in his possession as 
security for his fee, or hold the papers 
until the fee is paid? 


OPINION: 

This matter has been discussed in articles 
written in our Bar Journal and we refer 
you to an article by Mr. Everette C. Mc- 
Keage, an attorney of the San Francisco 
Bar, contained in the State Bar Journal of 
August, 1929. However the rule may be 
as contended for by the writer of this par- 
ticular article in other states, it seems to 
be settled in California that an attorney is 
given and has no lien of any kind to se- 
cure him for compensation due and owing 
to him for legal services rendered to a cli- 
ent. 

In the action of ex parte Kyle reported 
in 1 Cal. 331, it very clearly holds that an 
attorney has no lien on the judgment ob- 
tained by him where he claims a quantum 
meruit compensation for his services. This 
case was cited with approval in the case 
of Mansfield vs. Dorland, 2 California Re- 
ports, page 507. In this case the court 
states that in the case of ex parte Kyle 
the court “decided that an attorney has no 
lien upon a judgment recovered in favor 
of his client, as a compensation for his 
services.” 

In the case of Gage vs. Atwater reported 
in 136 Cal. 170, the Court says at page 
173 that “it was held at a very early day 
that there is no statute in this State giving 
costs to attorneys, and that an attorney has 
by law no lien for his services upon a judg- 
ment recovered in favor of his client, but 
that he must recover therefor in the or- 
dinary mode of an action (ex parte Kyle, 
1 Cal. 332.)” See also Hogan vs. Black 66 
Cal. 41. 

Consequently, it appears to us that in 
your case you can not retain the papers of 
your client because of the fact that your 
fee has not been paid, for if an attorney 
has no lien on a judgment for his compen- 
sation, he has none on the papers which 
might be in his possession belonging to his 
client. There is no statute in California 
giving such lien and so far as we are able 
to find the decisions of California clearly 
indicate that there is no such lien. 


So far as the implied inquiry contained 
in your letter is concerned ; namely, whether 
you are within your rights in refusing to 
sign a substitution of attorneys, we advise 
that Section 284 of the Code of Civil Pro- 
cedure covers this situation, and that you 
need not agree to such substitution, but may 
compel, if you desire, a motion for such 
substitution to be made as provided by that 
section of the code. 


ADVERTISING: May an attorney print 
upon his professional card words indicat- 
ing the branch of law in which he special- 
izes? 

OPINION: 


Rule 2 of the Rules of Professional Con- 
duct of the State Bar of California pro- 
vides that ““a member of the State Bar shall 
not solicit professional employment by ad- 
vertising or otherwise. This rule shall not 
apply to the publication or use of ordinary 
professional cards or to conventional list- 
ings in legal directories.” 

Canon 27 of the Los Angeles Bar Asso- 
ciation, borrowed from the Canons of the 
American Bar Association, including the 
number thereof, is to the same effect. - At 
the fifty-first annual meeting of the Amer- 
ican Bar Association held at Seattle, in 
1928, Canons 33 to 45 were added, supple- 
menting the then existing Canons of the 
Association. Canon 43 provides: 

“The simple professional card men- 
tioned in Canon 27 may with propriety 
contain only a statement of his name 
(and those of his lawyer associates), pro- 
fession, address, telephone number, and 
special branch of the profession prac: 
ticed. The insertion of such card in rep 
utable law lists is not condemned and it 
may there give references or name clients 
for whom the lawyer is counsel, with 
their permission.” 

There is no doubt that you may with al 
propriety publish or circulate your simple 
professional card to which has been added 
the fact that you practice mining law, o 
that you give attention to mining matters 
alone, or any other statement indicating 
your specialty. Further, we know of 10 
reason why you might not add the simple 
statement that you are also a mining engi 
neer. 
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Professional Partnerships and the Federal 


Income-Tax Credit for Earned Income 
By Joseph D. Brady, of the Los Angeles Bar 


The Revenue Act of 1928 provides, Sec- 
tion 31, for a credit against the amount of 
income-tax payable by an individual, based 
upon the amount of the individual’s “earned 
net income,” as defined in that section. The 
Revenue Acts of 1926 and 1924 contained 
provisions similar to those of the 1928 Act. 

The effect of these provisisions wherever 
applicable, is a lower tax upon income de- 
rived from wages, salaries, professional 
fees or other compensation for personal 
services, than upon income derived from 
other sources, such as the sale of property, 
interest or dividends. 

In October, 1926, the Treasury Depart- 
ment issued, as Mimeograph 3471, its in- 
structions and illustrations for computing 
the credit for earned income under the Rev- 
enue Act of 1926. This Mimeograph con- 
tained the Treasury Department’s construc- 
tion of the “earned income” provisions as 
applied, inter alia, to lawyers, accountants 
and other professional men. 

In Mimeograph 3471, the Treasury took 
the position that if a taxpayer is engaged 
in the practice of a profession on his own 
account and employs an assistant over whom 
he exercises only a perfunctory supervision, 
the profit resulting from the labor of such 
assistant cannot be regarded as earned in- 
come of the employer, unless his total net 
income is less than $5,000. The effect of 
this ruling on the income tax liability of 
professional men, particularly members of 
large law and accounting firms, which em- 
ploy numerous assistants on a salary basis, 
is obvious. 

It will be noted that the test applied in 
Mimeograph 3471 was the degree of super- 
vision. If the employer exercised only a 
perfunctory supervision, the profit result- 
ing from the assistant’s labors was not 
“earned income” of the employer. If the 
supervision was other than perfunctory, the 
profit was, presumably, “earned income.” 

It would seem that the “supervision” test 
was not a proper one, and that the correct 
test is that of agency. A client comes to a 
lawyer with a legal matter and the lawyer 
assigns it to another lawyer in his employ. 
The client looks not to the employee but 


to the employer for results. It would seem 
that it is immaterial whether the lawyer 
actually doing the work is capable of han- 
dling it without supervision or whether his 
work must be checked by the employer. 
The employer “earns” the fee in the one 
case as much as in the other. 

THE Latest TREASURY RULING 
On April 11, 1930, the Treasury Depart- 

ment issued its Mimeograph 3802. After 
quoting the paragraph from the 1926 Mim- 
eograph, 3471, supra, which prescribed the 
“supervision” test, Mimeograph 3802 con- 
tains the following statement : 

“It was not intended to deny the tax- 
payer the right to consider the entire 
amount received as professional fees as 
earned income if the taxpayer is engaged 
in a professional occupation, such as a 
doctor or a lawyer, even though the tax- 
payer employs assistants who perform 
part or all of the services, provided the 
clients or patients are those of the tax- 
payer and look to the taxpayer as the 
responsible person in connection with the 
services performed. 

“This mimeograph will also apply to 
income received as professional fees from 
a professional partnership, even though 
the partnership employs assistants who 
work on a salary basis, provided the 
clients or patients are those of some ac- 
tive member of the partnership and look 
to some active member of the partnership 
as responsible for the services per- 
formed.” 

This latest view would seem to be in ac- 
cordance with the rule adopted by the 
Board of Tax Appeals in Sanborn v. Com- 
missioner, 19 B.T.A. 495, decided on April 
8, 1930. In that case, Sanborn was the 
general agent in Boston of a life insurance 
company. He was the only person who had 
a contract with his company to write insur- 
ance in his territory. All commissions 
written for his company in Sanborn’s terri- 
tory were first paid to him. He then paid 
his subagents on the basis agreed upon be- 
tween him and them, which gave him a part 
of the renewal commissions paid by the 
company. Sanborn always paid his own 
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FRANK P. DOHERTY 
announces the association with him in the general practice of law 
of 
WILLIAM R. GALLAGHER 
former Assistant United States Attorney, resigned as of Dec. 1, 1930. 
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expenses and the traveling expenses of his 
subagents when they were sent out by him 
on business for the company. He also bore 
expenses incident to closing out insurance 
in case of death of an insured. 

Sanborn’s net commissions for the vears 
1925 and 1926 exceeded the maximum 
earned income credit of $20,000. He con- 
ended that his net commissions were 
“earned income’ and that he was entitled 
to the maximum amount of “earned in- 
come.” 

The Government contended that the com- 
missions received by Sanborn were not com- 
pensation “for personal services actually 
rendered” by him alone but were in large 
part the return from the personal services 


actually rendered by numerous subagents of 
his, who wrote insurance and produced 
much of the commissions that he received. 

The Board of Tax Appeals took the view 
that what Sanborn received from his com- 
pany, whether much or little, depended on 
his personal ability, skill, success and serv- 
ices in organizing his territory and securing 
capable and efficient subagents. It held that 
Sanborn was entitled to an earned net in- 
come in the maximum amount. 

Mimeograph 3802 expressly amends Mim- 
eograph 3471 in so far as the two are incon- 
sistent, and is expressly made to apply to 
the Revenue Acts of 1924 and 1926, as well 
as to the Revenue Act of 1928. It thus 
furnishes a basis for refunds for years not 
barred by the statute of limitations. 





BOOK REVIEW 


Trust MortGAGE Forms: by Charles W. 
Horr, Jr., 657 pages; 1929; Bobbs-Mer- 
rill Company, Indianapolis. 

“Trust Mortgage Forms” brings to the 
practitioner an adequate set of usable forms 
for all transactions wherein property is hy- 
pothecated to secure the repayment of 
money. 


Charles Horr, the editor and compiler of 
this latest “form book” has grouped to- 
gether over six hundred clauses and pro- 
visions which adequately cover the entire 
field of security transactions. The book is 
splendidly organized, and all situations can 
be covered by the intelligent use of the tried 
and accepted forms offered. A minutely de- 
tailed index provides a speedy and accurate 
means of access to the abundant material 
compiled. 

Far-sighted publishers have provided a 
binder which permits the insertion of any 
new or amended material in its proper 
place in the book. 


“Trust Mortgage Forms” is a very work- 
able tool for any attorney, and to those in 
the practice who are confronted with prob- 
lems involving the use of security devices 
which protect their clients and at the same 
time facilitate the operation of the financial 
transaction in which they are concerned, 
“Trust Mortgage Forms” is a valuable ad- 
junct and is well recommended. 


Jack W. Harpy. 


MaARIASH ON SALES; by Irving Mariash; 
1930; 926 pages; Matthew Bender & Co., 
New York. 

Mariash on Sales is a one-volume treatise 
and it covers not only the “Uniform Sales 
Act” but also those kindred uniform laws 
which are involved in the sale and transfer 
of property. 

The several sections of the “Uniform 
Sales Act” are separately considered and 
discussed, and the judicial interpretation as 
given by the various courts is carefully con- 
sidered. The collected cases cover all of 
the states which have adopted these uni- 
form laws. 

The Common Law of Sales; the English 
“Sale of Goods Act”; the “Uniform Con- 
ditional Sales Act’’; the “Uniform Bills of 
Lading Act”; the “Uniform Warehouse 
Receipts Act,” and the “Federal Bill of 
Lading Act” (Pomerene Act) are all pre- 
sented and discussed. Of these various uni- 
form laws, those pertaining to bills of 
lading and warehouse receipts are in effect 
in California and the citations and text re- 
lating to those subjects are of prime im- 
portance to attorneys in this state. 

These uniform laws are printed in their 
entirety in the appendix, and an adequate 
index provides rapid access to the abund- 
ance of valuable material on the subject of 
sales. 

Mariash on Sales is the latest and most 
complete one-volume work on the subject 
and is recommended as being a splendid 
treatise. 

Jack W. Harpy. 
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Recent Interesting Cases 


on Automobile Negligence 


RES IPSA LOQUITUR — PRESUMPTIONS AND INFERENCES — 
STOPPING WITHIN DISTANCE ILLUMINATED. 
* SEEING 200 FEET AHEAD 


By Mark A. Hall, of the Los Angeles Bar 


In Strock vs. Pickwick, etc., 62 C.A.D. 
1018, decided July 22, 1930, plaintiff was 
a passenger in a stage. He was seated on 
the left-hand side, and his elbow was on 
the sill of the open window. The stage 
passed a truck going in the opposite direc- 
tion, and as it passed, plaintiff’s elbow was 
struck and injured. 

There was no evidence that the two ve- 
hicles collided, except that there were some 
scratches on the bus near the window — 
and it was not proved that they were occa- 
sioned at the time. The plaintiff pleaded 
negligence in general terms, and relied on 
the doctrine of res ipsa loquitur. 

Plaintiff also offered evidence of specific 
negligence on the part of the defendant. 
namely, that the stage was traveling partial- 
ly to the left of the center of the highway, 
and also that it was going at such an ex- 
cessive speed as to cause it to sway from 
side to side. 

The Court holds that the fact that “plain- 
tiff offered testimony tending to show spe- 
cific acts of negligence did not preclude him 
from relying on the doctrine of res ipsa 
loguitur,” and cites Kilgore vs. Brown, 90 
Cal. App. 555. 


Res Ipsa LoguitTur 

In this connection, a brief reference to 
some of the refinements of the doctrine of 
res ipsa loquitur may be appropriate: 

1. Where plaintiff does not plead negli- 
gence in general terms, but instead, pleads 
and proves the special act of negligence 
upon which he predicates his claim, the 
doctrine does not apply and should not be 
declared to the jury. 

Connor vs. A.T.&S.F. Ry. Co., 189 
Cal. 1. 

Marovich vs. Central Cal. Trac. Co., 
191 Cal. 295. 

McKeon vs. Lissner, 193 Cal. 297. 

2. But some cases say that even when a 
specific act of negligence is pleaded, - the 
plaintiff may invoke the doctrine in support 
of that specific act, but not in support of 


any other negligence; that is, the doctrine 
applies when the specific act of negligence 
averred is the very one that the doctrine 
tends to establish. 
Strock vs. Pickwick, etc. Supra 
Atkinson vs. United Railroads, 71 Cal. 
App. 82, at 90-91. 

The Atkinson case contains an excellent 
and illuminating review of the decisions — 
although its attempt to explain and distin- 
guish the Connor, Marovich, and McKeon 
cases, supra, is somewhat unsatisfactory. 

3. In any event, it seems that where the 
plaintiff pleads negligence in general terms, 
and also pleads specific acts of negligence, 
he may rely upon the doctrine. 

Roberts vs. Sierra Ry. Co., 14 Cal. 
App. 180. 

4. In Crooks vs. White, 62 C.A.D. 1022, 
decided July 22, 1930, the Court holds that 
the doctrine of res ipsa loquitur simply 
raises an inference of negligence on the 
part of the defendant, and not a presump- 
tion; and points out again the distinction 
between inferences and presumptions. 


DIFFERENCE BETWEEN PRESUMPTION 
AND INFERENCE 

“A presumption is a deduction which the 
law expressly directs to be drawn from par- 
ticular facts.” (Sec. 1959, C.C.P.) 

“An inference is a deduction which the 
reason of the jury makes from the facts 
proved, without an express direction of law 
to that effect.” (Sec. 1958, C.C.P.) 

The Court, in the Crooks case, briefly 
states the difference between presumptions 
and inferences as follows: 

“The difference between an evidentiary 
presumption and an evidentiary inference 
is simply this, that when the law requires 
the jury to draw a certain designated 
conclusion from particular evidence, that 
conclusion so forced upon the jury is a 
presumption. Where mandatory presump- 
tions are not exacted, it is the right and 
duty of the jury to draw such reasonable 
inferences from the evidence as may ap- 
peal to and satisfy their minds.” 
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One practical manifestation of the dis- 
tinction between presumptions and infer- 
ences is, that the effect of a presumption 
remains in the case in spite of positive evi- 
dence to the contrary, and is sufficient to 
create a conflict that must be determined 
by the jury; whereas, an inference will not 
stand against positive evidence to the con- 
trary, but such evidence, if direct and un- 
controverted, dispels and entirely over- 
comes the inference, so that the latter does 
not raise a conflict sufficient to carry the 
question to the jury. 

Maupin vs. Solomon, 41 Cal. App. 323. 
Fahey vs. Madden, 56 Cal. App. 593. 


Sanfilippo vs. Lesser, 59 Cal. App. 86. 
Giannini vs. So. Pac. Co., 98 Cal. App. 
126. 


STOPPING Wi1THIN DiIsTANCE ILLUMINATED 
BY HEAD-LIGHTS 

In Sawdey vs. Rasmussen, 62 C.A.D. 
1137, decided July 28, 1930, defendant's 
truck, with a trailer attached, ran out of 
The driver left it standing on the 
right edge of the paved portion of the high- 
way, while he went to get gas. Although 
it was midnight, he did not take care to 
see that the tail-light was burning; it had 
in fact gone out. 

Plaintiff, driving his auto, approached 
from the rear. He did not see the truck or 
the trailer, but ran into the trailer in such 
a way that his auto was jammed under the 
rear end of the trailer; and certain injuries 
resulted. 

The defendant truck-owner contended 
that the plaintiff had been driving at such 
a speed, as he approached the rear of the 
standing truck and trailer, that he could 
not stop within the radius illuminated by 
his head-lights ; and claimed that the plain- 
tiff was therefore guilty of contributory 
negligence as a matter of law. The Appel- 
late Court, however, while conceding that 
some of the mid-western states follow that 
rule, declines to hold that it is the law in 
California. 

In this connection see also: 

Burgesser vs. Bullock’s, 190 Cal. 673, at 

680-1. 
Ham vs. Co. of L.A., 46 Cal. App. 148,, 
at 158-9. 


gas. 


——— 


Haynes vs. Doxie, 52 Cal. App. 133. 
Grimes vs. Richfield Oil Co., 62 C.AD, 
577, at 585. 
SeeEInG 200 Feet AHEAD 

The defendant also contended that the 
headlights of plaintiff’s auto were not suf- 
ficiently powerful to enable plaintiff to see 
clearly any persons or objects that might be 
in the road for a distance of 200 feet ahead, 
and claimed that the law prohibits a person 
from operating a motor vehicle unless the 
driving conditions are such that any ob- 
structions on the road ahead within that 
distance, would be visible to the driver, 
The Appellate Court, however, refused to 
adopt that construction of Section 99 oj 
the California Vehicle Act. 

It may be noted that the erroneous idea 
contended for by the defendant in this case 
is entertained not only by numerous lay- 
men but by many lawyers as well. That it 
is erroneous, however, will readily be seen 
upon reading Sec. 99 of the Vehicle Act: 

“Every vehicle when upon any public 
highway within this state during the pe- 
riod from a half hour before sunrise and 
at any other time when there is not suf- 
ficient light to render clearly discernible 

a person, vehicle or other substantial ob- 

ject on the highway at a distance of two 

hundred feet ahead, shall be equipped 
with lighted lamps and lighted headlights 
as herein respectively provided for differ- 
ent classes of vehicles and subject to such 
exceptions as are set forth in this act.” 

As the Court points out, it is not the 
purpose of this section to “regulate the 
quantity or quality of the lights required. 
That is left to other sections of the act it- 
self. The quoted provision is intended mere- 
ly to indicate the conditions under which 
lighting is required. It must be borne in 
mind that the purpose of lights is two 
fold, namely, to enable one to see and to be 
seen. And in this section the intent of the 
legislature is manifest. When darkness is 
of a density to obscure an object two hur 
dred feet distant it provides that there must 
be lights—obviously, to overcome the dark- 
ness existing to the extent of disclosing 
the presence of the car, which otherwise 
would not be clearly discernible.” 





SIGNED ARTICLES 


THE BULLETIN is an open forum for the full expression of the members of the bar o 
matters of importance. As the widest range of opinion is necessary in order that different aspects 
of such matters may be presented, the Committee having charge of the publication of the Bul- 
letin assumes no responsibility for the opinions in signed articles, except to the extent of 
expressing the views, by the fact of publication. that the subject treated is one which merits 


attention. 








33. 
C.A_D, 


lat the 
ot suf- 
to see 
ight be 
ahead. 
person 
ess the 
ny ob- 
in that 
driver, 
ised to 
99 of 


us idea 
11S case 
us lay- 
That it 
2e seen 
le Act: 
public 
the pe- 
ise and 
ot suf- 
cernible 
tial ob- 
of two 
juipped 
adlights 
 differ- 
to such 
is act.” 
not the 
ate the 
>quired. 
- act it- 
d mere- 
- which 
orne in 
is two- 
id to be 
t of the 
cness 1s 
vo hun 
re must 
ie dark- 
sclosing 
herwise 





. bar of 
t aspects 
the Bul- 
xtent of 
h merits 





LOS ANGELES BAR ASSOCIATION BULLETIN Page 131 


OUR NEW HOME IN 193! 





TITLE 
GUARANTEE 
BUILDING 


HILL 
AND 
FIFTH 


ne a _ LOS ANGELES 














..... 35 years of 
faithful, efficient 


TRUST 
MANAGEMENT 


TITLE GUARANTEE & TRUST 
COMPANY 


TITLE GUARANTEE BUILDING 
Broadway at Fifth, Los Angeles 
Capital and Surplus $7,500,000.00 





PLORENCE M.BISCHOFr, 
4653 BEVERLY BLVD., =a porn 


03 ANGELES,CALIF. ae 
. le Paid 

Los Angeles, Calif. 
Permit No. 1067 














NOT A FABLE 


Once upon a time there was an unhappy attor- 
ney who had a case on appeal. He had thirty 
days in which to file his brief. Twenty-eight 
of them had passed. He was worried. He had 
worked night and day to compile the learned 
document. Now he was faced with the prob- 
lem of having it printed. What to do? Time 
was short. He was a busy man. So he called 
in his secretary. She suggested he telephone 
Parker, Stone & Baird Co., so he dialed TRin- 
ity 5206. Ten minutes later a messenger was 
at his door. The next day another messenger 
presented him with clean, proof-read galley 
sheets for his checking. Yet he was worried. 
There was the problem of indexing, also of 
serving and filing. He called in his secretary. 
She smiled, explaining to him that the printers 
took care of those things as a part of their 
service. Sure enough, next day the brief was 
served on the county clerk and the opposing 
counsel, and filed. A messenger delivered the 
extra copies to his office. The attorney sighed 
with relief. He was happy again. 


MORAL: Call TRinity 5206. 








